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The  
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The Charter Turns 30

The Canadian Charter of Rights and Freedoms was born on April 17, 1982, 
and it celebrates its 30th birthday this year. While there are many reasons 
to celebrate this anniversary, one cannot help but reflect on the past 30 

years and long for what could have been.
As former Supreme Court of Canada judge John Major remarks in the Q&A in 

this issue, “... [W]hat ability does one have carrying a sandwich board on Parliament 
Hill to impact rights?” He is right. The Charter marked the first time that Canadians 
possessed codified individual rights vis-à-vis government, and for the first time in 
our history, they were part of our Constitution. However, courts across Canada, 
including the Supreme Court of Canada, have increasingly used the Charter to 
restrict individual rights. As Karen Selick and Derek From chronicle in their article 
on Charter jurisprudence that has gone off the rails, any cautious optimism that 
freedom-loving individuals had in 1982 has proven to be unfounded, as the Courts 
have continuously enabled an ever-expanding government while effectively 
trivializing our freedoms – the ones supposedly guaranteed by the Charter.

If this was not enough reason to be concerned, in a review of Niall Ferguson’s 
new book Civilization: The West and the Rest, Patrick Keeney points out that 
the West needs to remind itself of its own history and to defend its very real 
achievements – in particular, our hard-won political freedoms – from the cultural 
relativism that would have us think that any one culture is as good as another. 
After all, as the Charter illustrates, the West alone guarantees its citizens a wide 
variety of individual freedoms that are responsible in part for the high standards 
of living we enjoy today. So why, as Selick and From ask, has our Supreme Court 
been loath to uphold them?

Lastly, constitutional scholar Rainer Knopff warns about the haunting effects 
the age-old politics of heresy have in modern liberal democracies such as our 
own. In many ways the Charter and many of the decisions based on its text, 
such as Morgentaler on abortion, have become the new sacred text, defining the 
“legitimate” parameters of debate, while putting dissenters beyond the pale. 

With so much to celebrate, it is sure to be quite the birthday party. 
Enjoy the issue.
Chris Schafer
C2C Editorial Board Member
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The New Politics of Heresy
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By Rainer Knopff

In 1982, Prime Minister Pierre Elliott Trudeau 
realized his dream of a constitutionally entrenched 
Charter of Rights and Freedoms. Thirty years 

later, Trudeau’s son Justin, Liberal MP for Papineau, 
excoriated Prime Minister Stephen Harper for turning 
his back on the Charter. If Harper had his way, Justin 
suggested, Canada would be “going against abortion” 
and “going against gay marriage.” On both of these 
issues, Charter politics had taken Canada to the 
libertarian pole of the international policy continuum 
– abortion on demand and full same-sex marriage – 
and Harper wanted to take us back. Indeed, for Justin, 
Harper is intent on “moving backwards in 10,000 
different ways.” Fortunately, the real Canada, the 
Canada significantly defined by the fruit of Charter 
politics, had thus far resisted Harper’s reactionary 
plans. “If I believed that Canada was really the Canada 
of Stephen Harper,” Justin declared, “I would think of 
wanting to make Quebec a country.”

Justin’s “Charter hyperbole” – one of many examples 
witnessed during our 30-year sojourn in Charterland 
– is a new, less dangerous (but still troublesome) 
version of the age-old politics of heresy. In this version, 
the Charter is rhetorically employed as a sacred text 
that defines the community of “real” Canadians and 

puts unCanadian apostates “beyond the pale.”  
There is a delicious irony in Justin’s Charter 

hyperbole. While Trudeau père expected the Charter 
to unify the country, its imposition on an unwilling 
Quebec had from the beginning fueled Quebec 
separatism. Now, according to Trudeau fils, Quebec 
might have to separate to preserve Charter policies 
that “Harper’s Canada” – i.e., Canada outside Quebec 
– wanted to abandon. Quebec, which had so strongly 
resisted the Charter, had become its truest child. What 
lesson should Quebecers draw from the imposition of 
the Charter against the province’s wishes? Separate! 
What lesson should they draw from Harper’s 
opposition to Charter policies? Separate! Funny how 
the separatists get to have their cake and eat it, too.

Funny also how Harper’s opponents, both in Quebec 
and throughout the rest of Canada, keep invoking his 
“hidden agenda” on such Charter issues as abortion 
and same-sex marriage. Given Harper’s manifest 
allergy to these issues, this charge has always been 
laughable, but it was easier to maintain during his 
minority government years, when his alleged desire to 
move Canada “backwards” on these issues would have 
provoked defeat in the House of Commons. Electing 
a majority Conservative government, opponents 
maintained, would liberate the “hidden agenda” and 

Charter Hyperbole: 
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}The hidden agenda 
claim was trotted out when 
Justice Department lawyers 
recently argued in court that 
same-sex marriage tourists 
who wedded in Canada 
could not also divorce here. 
That there were plausible 
legal and policy reasons for 
this position was ignored in 
what Andrew Coyne called 
a ‘disgraceful’ initial ‘media 
meltdown over same-
sex marriage for foreign 
tourists.'~

see it implemented. After all, the increasing dominance 
of Canadian prime ministers in majority parliaments – 
a dominance Harper is said to have taken to entirely 
new heights – allegedly allows him to do whatever he 
wants.

Well, even with a majority government, Harper 
apparently wants to run as fast and as far as possible 
from the abortion and same-sex marriage issues. It is 
true that his first minority government held a free vote 
on whether legislatively to reinstate the traditional 
heterosexual definition of marriage, but Harper surely 
knew he would lose that vote and arguably was happy 
to lose it. In any case, he has since avoided the issue. 
It is also true that backbenchers have launched some 
socially conservative gambits on abortion, but Harper 
always quickly disavows them. 
The government intends 
no backtracking on either 
abortion or same-sex marriage, 
he regularly insists. Surely a 
majority prime minister who 
can do what he wants has no 
hidden agenda with respect to 
issues he assiduously avoids. 
Right?

Wrong! In light of Stephen 
Harper’s iron willed and 
micromanaging control over 
his caucus, those socially 
conservative backbench in-
itiatives must be his own 
carefully managed trial bal-
loons, intended to gauge 
public receptivity to the 
first incremental steps in 
implementing the “hidden 
agenda.” Only the resistance 
of the “real Canada,” the one 
that keeps Justin Trudeau 
from jumping ship, punctures these trial balloons and 
prevents them from maturing into reactionary policy. 

for foreign tourists.” More to the present point, the 
courtroom arguments were widely portrayed as 
the Harper government’s official position, again 
presumably because government employees, like 
backbenchers, do nothing without this PM’s knowledge 
and endorsement. 

That the government immediately ducked – 
expressing surprise at its lawyers’ arguments and 
promising to fix the law to equalize same-sex marriage 
and divorce opportunities for foreigners – was no 
doubt seen by Harper opponents as an insincere 
reversal, attributable to the outrage of “real Canadians” 
rather than to Harper’s genuine desire to avoid the 
issue. Certainly, Justin Trudeau, whose above quoted 
remarks came after this episode, was not led by it 

to reconsider his conviction 
that Harper was intent on 
“moving backwards” on same-
sex marriage. It is impossible 
to argue with conspiracy 
theorists; like separatists, they 
insist on having their cake and 
eating it, too.

Justin Trudeau’s demon-
ization of a hidden Conservative 
agenda to return Canada to 
a stained pre-Charter past is 
far from new. An early and 
dramatic example occurred 
during the 2000 federal 
election, in which Canada’s 
Right was divided between 
Joe Clark’s Progressive 
Conservatives and Stockwell 
Day’s Canadian Alliance. As 
part of his campaign rhetoric, 
Prime Minister Chrétien 
portrayed the Charter as 
reflecting the truly Canadian 

values of the Liberal Party, values the Alliance 
would undermine by using the Charter’s section 33 

Even in a majority government context, the hidden 
agenda charge survives.

The hidden agenda claim was trotted out when 
Justice Department lawyers recently argued in court 
that same-sex marriage tourists who wedded in 
Canada could not also divorce here. That there were 
plausible legal and policy reasons for this position was 
ignored in what Andrew Coyne called a “disgraceful” 
initial “media meltdown over same-sex marriage 

“notwithstanding” clause. Ignoring his own leading 
role in the development of section 33 and his previous 
enthusiastic defence of the provision, Chrétien 
castigated it as making the same appeal to the “dark 
side of people” that the fascists of World War II had 
made. The Alliance, in short, wanted to take Canada 
back to a truly “dark” and obviously unCanadian past, 
a foreign, fascist one that Canadians had sacrificed so 
much to defeat. Paul Martin and Stéphane Dion would 
later charge Stephen Harper with similar unCanadian 
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hostility to the Charter, though they did not go quite as 
far as Chrétien’s thinly veiled charges of fascism.

Such partisan hyperbole is by no means confined 
to one side of the political spectrum. Conservative 
MP Larry Miller recently echoed Chrétien’s reductio 
ad Hitlerum when he reminded Canadian gun control 
advocates that they shared this policy preference with 
Adolf Hitler. And who will forget Public Safety Minister 
Vic Toews’ claim that to stand against warrantless 
Internet snooping by government officials is to 
stand with child pornographers? As James Madison 
famously put it in “Federalist No. 10,” partisan zealotry 
is rooted in human nature, and it cannot be eradicated 
without destroying liberty. Among other things, this 
means that we must expect politicians of all partisan 
stripes to make inflated claims that 
rhetorically put their opponents 
“beyond the pale.” Here, however, 
we are concerned only with how 
the Charter is used as a cudgel 
in this kind of rhetoric. Larry 
Miller’s analogy to Hitler’s gun 
control policies may be hyperbolic, 
but it is not Charter hyperbole. 
Nor is Toews’ association of 
Bill C-30 opponents with child 
pornographers. Castigating 
opponents as harbouring an 
unCanadian hostility to the Charter 
has been mostly a rhetorical tactic 
used by Canada’s Left against its 
Right.  

Historically speaking, religion 
has been the archetypical and 
most dangerous basis of rhetoric 
that places opponents “beyond 
the pale,” which is why religion 
heads Madison’s list of the causes 
of factional zealotry. In Canada, such religious politics 

with respect to matters less serious than ultimate 
salvation, ways could be found to forestall the natural 
tendency toward political intransigence and violence. 
True, as Madison acknowledged, even “the most 
frivolous and fanciful distinctions have been sufficient 
to kindle … [the] most violent conflicts.” Nevertheless, a 
shift away from religion (and religion-like concerns) to 
commerce promised a softer and gentler partisanship 
in practice, if not always in rhetoric. 

This promise has been substantially fulfilled in 
Western democracies. While the politics of religious 
heresy still haunts the modern world, it does not 
dominate the public life of liberal democracies, whose 
citizens tend to lead safer, more peaceful lives as a 
result.

remained significant for some time after Confederation, 
especially in Quebec, where ultramontane theocrats 
portrayed the Liberal Party as heretical, a charge the 
young Wilfrid Laurier laboured mightily to rebut, most 
prominently in his masterful 1877 speech, “Political 
Liberalism.” Laurier’s success on this front made 
it possible for him eventually to become Canada’s 
greatest prime minister.

Laurier, like Madison, sought to move politics from 
its religious preoccupations to less dangerous, more 
easily manageable economic ones. The hope was that 

But not lives free from the 
rhetoric of partisan demonization. 
Our more “frivolous and fanciful 
distinctions” may no longer – 
or at least not as often – “excite 
[the] most violent conflicts,” but 
they continue to excite enflamed 
rhetoric. We regularly hear 
accusations of new kinds of 
“heresy,” accusations designed to 
turn reasonable disagreements 
into clashes of irreconcilable 
absolutes. As Harvard law 
professor Mary Ann Glendon 
notes, law (especially rights 
entrenching constitutional law) 
often replaces religion as a new 
and dominant way of alleging 
heresy in diverse and secular 
modern societies. In Canada, 
Charter hyperbole (like Glendon’s 
“rights talk” more generally) is a 
new politics of heresy.

This politics of heresy certainly characterizes 
Justin Trudeau’s suggestion that questioning existing 
Canadian abortion policy amounts to an unCanadian 
hostility to the Charter. In fact, the 1988 Morgentaler 
decision, which triggered the current policy, pointedly 
left the door open to more regulation than we have 
currently. Most of the Morgentaler judges would have 
had no difficulty recognizing as legitimately Canadian 
the kind of middle-ground policies on abortion that 
exist in many Western democracies. They thought 
there was room for reasonable disagreement and 
hence for parliamentary policy-making on this issue. 
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However, judicial moderation does not inoculate 
against Charter hyperbole in the wider political 
process. For Justin, policies that seemed legislatively 
eligible to the judges would put Canada beyond the 
pale, making it a country he could no longer “recognize” 
and might have to leave. Reasonable disagreements 
and middle-ground compromises – e.g., civil-union 
options for gays and lesbians – also exist with respect 
to same-sex relationships and have been adopted in 
other liberal democracies. 

The point here is not to take sides on these policy 
questions (or to encourage Harper to do what he 
manifestly wishes to avoid). The positions favoured 
by Justin Trudeau are legitimate options in the policy 
debate. What is objectionable is the claim that other 
positions are unCanadian heresies that would take us 
back to the “dark ages.”

That swords are generally not drawn nowadays to 
back up such intemperate claims shows that they are 
typically not meant as seriously as the claims of true 

religious zealots (past and present). The seedlings 
planted by Madison and Laurier, among many others, 
have borne sweet fruit. Yet, Madison and Laurier, 
while never expecting to see the end of inflationary 
rhetoric, would have seen dangers in even its emptier 
or less serious forms. They would no doubt counsel 
the ongoing watchful critique of the pretentions and 
distortions of demonizing rhetoric, including the 
Charter hyperbole that three decades in Charterland 
have taught us to expect.♦

A Professor in the Department Political Science and the School of 
Public Policy at the University of Calgary, Rainer Knopff has writ-
ten widely in the areas of public law, human rights, and Canadian 
political thought. His books include The Charter Revolution and 
the Court Party and Charter Politics (both with F.L. Morton), 
Human Rights and Social Technology: The New War on Discrimi-
nation (with T.E. Flanagan), and Parameters of Power: Canada’s 
Political Institutions (with Keith Archer, Roger Gibbins, and Leslie 
A. Pal).

By Karen Selick and Derek James From

INTRODUCTION 

The Canadian Charter of Rights and Freedoms 
will be 30 years old this year.  

A freedom-loving individual who read the 

Charter back in 1982 when it was brand new might 
have had reason for cautious optimism.  Examined in 
isolation, portions of the Charter appear to do what 
freedom-loving individuals think constitutions should 
do:  namely, limit the power of government and 
thereby protect individual rights. 

The Charter at 30:
Charter Jurisprudence that 

Went off the Rails
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For instance, section 2 guarantees what it calls 
“fundamental freedoms,” including freedom of 
expression and freedom of association. 

Similarly, section 7 guarantees what it calls 
“legal rights,” including life, liberty and security of 
the person. 

Unfortunately, the Charter also contains clauses 
that depart from the goal of protecting individual 
rights from government intrusion.  Subsection 15(2), 
which grants the state the privilege of enacting 
discriminatory “affirmative action” programs to favour 
selected groups of people, is perhaps the most obvious 
example.  

Then there is the famous section 1 – the clause that 
explicitly permits the courts 
to elevate collectivist policy 
decisions over individual rights.  
It says that the rights and 
freedoms guaranteed by the later 
sections of the Charter (freedom 
of expression, liberty, etc.) are 
subject to “such reasonable 
limits prescribed by law as can 
be demonstrably justified in a 
free and democratic society.”

One of the authors of this 
article (Karen Selick) expected 
in 1982 that the courts 
would become embroiled 
in controversy over the last 
phrase of section 1:  “a free and 
democratic society.”  After all, 
only two years earlier, Nobel 
laureate Milton Friedman 
had published his book and 
video series Free to Choose, 
which pointed out that Hong 
Kong was extremely free, but 
not the least bit democratic.  
British appointees governed it, and its citizens had 

entitled “Free? Democratic? Society?: Re-examining 
Section One of the Charter”).  All too often, the courts 
never even reached the point of considering how 
section 1 applies to government intrusions, because 
they have been busy chopping individual freedom out 
of the Charter at earlier stages of their analysis. 

The cautious optimism of 1982 has proven to be 
unfounded.  For virtually every clause of the Charter 
that had the potential to promote individual freedom, 
judges have delivered a dismaying state-promoting 
interpretation.  

This article describes the most notable cases in 
which the courts went wrong, and it sets out the 
reasoning the courts could have adopted had they been 

}Unfortunately, the 

Charter also contains 

clauses that depart from 

the goal of protecting 

individual rights from 

government intrusion.  

Subsection 15(2), which 

grants the state the 

privilege of enacting 

discriminatory “affirmative 

action” programs to 

favour selected groups 

of people, is perhaps the 

most obvious example.~
no say in determining who ruled them.  So “free” and 
“democratic” are clearly not always synonymous and 
can conceivably be incompatible.  If a majority could 
vote to violate the rights of a minority, a country would 
be democratic but not free.  Selick wondered which 
value would prevail if Canadian courts were ever put 
to the test.

This issue has never once been broached by any 
Canadian court (see Mincov’s article in this volume 

inclined to uphold individual 
freedom. 

FUNDAMENTAL 
FREEDOMS

Freedom of Expression
Section 2(b) of the Charter 

reads, “Everyone has the following 
fundamental freedoms: freedom 
of thought, belief, opinion and 
expression, including freedom 
of the press and other media of 
communication”.

In the 1990 Canada v. Taylor 
decision, the Supreme Court 
of Canada (SCC) held that the 
provision of the Canadian Human 
Rights Act that banned hate 
speech was constitutional.   

John Ross Taylor publicly 
distributed cards inviting calls to a 
phone number that was answered 

by a recorded message.  The Canadian Human Rights 
Commission received complaints about the anti-
Semitic content in the message.  The Commission 
held that the messages were discriminatory under 
subsection 13(1) and ordered Taylor to cease the 
practice.  Taylor challenged the constitutionality of 
subsection 13(1), arguing that it violated freedom of 
expression.  

Subsection 13(1) reads:

It is a discriminatory practice for a person or a 
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}First, there 
are problems of 
interpretation.  The 
words “hatred” 
and “contempt” 
are ambiguous, 
emotionally charged 
terms, capable of 
a wide range of 
meanings.  Lacking 
any definition in 
the statute, these 
terms inevitably 
function as a proxy 
for the personal and 
political views of 
the judiciary.~

group of persons acting in concert to communicate 
telephonically or to cause to be so communicated, 
repeatedly, in whole or in part by means of the 
facilities of a telecommunication undertaking 
within the legislative authority of Parliament, any 
matter that is likely to expose a person or persons 
to hatred or contempt by reason of the fact that 
that person or those persons are identifiable on the 
basis of a prohibited ground of discrimination.

On appeal to the SCC, four of the seven justices 
hearing the appeal upheld subsection 13(1) and 
failed to uphold the individual’s right to freedom 
of expression.  

There are several significant 
problems with subsection 13(1) 
that make it an unjustifiable 
violation of freedom of ex-
pression.

First, there are problems 
of interpretation.  The words 
“hatred” and “contempt” are 
ambiguous, emotionally charged 
terms, capable of a wide range of 
meanings.  Lacking any definition 
in the statute, these terms 
inevitably function as a proxy for 
the personal and political views 
of the judiciary.  

Second, subsection 13(1) lacks 
any intent or harm requirement, 
making it pos-sible to punish 
a person under this provision 
for acts that were never  
intended to be discriminatory 
and that caused no harm 
or actual discrimination.  The 
provision’s inherent vagueness 
makes it impossible to know 
beforehand whether any  
particular speech is illegal or 
not.  This has proven to have a  
chilling effect on the free expression of ideas. 

of expression, as it protects them from oppression 
by the majority.  Minorities suffer if the capacity to 
restrict the expression of unpopular ideas is ceded 
to governments.  Further, subsection 13(1) makes 
no serious attempt to strike a balance between 
alleviating the effects of discrimination and freedom 
of expression.  As it reads, the goal of eliminating 
discrimination trumps the right to freedom of 
expression.  Lastly, subsection 13(1) contains no 
exception for truthful statements and no exclusion for 
private communications.  Because of these significant 
flaws, subsection 13(1) is an unacceptable restriction 
of freedom of expression.

employed at a unionized community college.  He was 
required to pay union fees against his will, because of 
the Rand Formula.  The Rand Formula is named after 
a former Justice of the Supreme Court of Canada who 
had recommended that in situations where a union 
represents a company’s employees during a collective 
bargaining process, all employees should pay union 
dues regardless of whether they are union members.  

Subsection 13(1) is too great an interference with 
freedom of expression, because its intended benefit 
pales in comparison to the harm it produces.  The 
free expression of ideas, especially those that are 
unpopular, is of foundational importance in “a free 
and democratic society.”  Minorities are best protected 
by a broad and meaningful guarantee of freedom 

Freedom of expression is a 
fundamental human right that is 
necessary for “a free and democratic 
society” because it protects ind-
ividuals from the tyrannies of the 
state and the majority.  In Taylor, the 
SCC failed to protect the individual’s 
right of freedom of expression, and 
it expanded the government’s ability 
to restrict speech.  This failure has 
resulted in a litany of human rights 
cases that further restrict speech 
that is neither harmful nor intended 
to be discriminatory.

Freedom of Association
Section 2(d) of the Charter states 

that everyone has, among other 
fundamental freedoms, the freedom 
of association.

In the 1991 Lavigne v. Ontario 
Public Service Employees Union 
decision, the SCC held that freedom 
of association does not prohibit the 
government from forcing individuals 
to associate.

Mervyn Lavigne was a teacher 
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Justice Rand reasoned that even non-union members 
reap the benefit of collective bargaining and should 
therefore bear some of the cost.  

The union in Lavigne’s workplace was politically 
active, and even though Lavigne was not a member 
of the union, money that he was forced to pay to 
the union under the Rand Formula went to support 
political causes that he opposed.

Lavigne applied to the Ontario Superior Court 
of Justice for declaratory relief.  At trial, the judge 
held that compelling Lavigne to pay union fees was 
unconstitutional, because it forced him to associate 
with the union contrary to the Charter’s guarantee 
of freedom of association.  The judge reasoned that 
freedom of association meant that individuals are free 
to associate and free not to associate.  He said, “If a 
governmental agent acts so as to force an individual to 
financially support a union 
when he opposes the 
union, its objects, and 
its methods, then his 
freedom of association 
has been abridged.”

On appeal, the 
SCC overturned this 
decision and upheld 
the constitutionality of 
the Rand Formula.  The 
SCC found that section 
2(d) of the Charter 
does not prohibit the 
government from 
compelling individuals 
to associate.

Of the seven SCC 
justices who heard the appeal, only three correctly 
held that freedom of association includes both a right 
to associate and a right to not associate.  The remaining 
justices held that compulsory associations do not 
violate the Charter and that freedom of association 
“should not be expanded to protect the right not to 
associate.”  This reasoning incorrectly implies that 
freedom from association is something more than a 
corollary of freedom of association.

In order to protect the constitutionality of the Rand 
Formula, the SCC had to rely upon specious reasoning.  
The word “freedom” necessarily implies choice.  At 
a bare minimum, it must mean that individuals 
are free to choose to associate and free to choose 
not to associate.  Yet, the Lavigne decision protects 

the government’s constitutional authority to force 
individuals into involuntary associations.  This is to 
confuse freedom with compulsion.

In other areas of the law, the SCC recognized that 
freedom necessarily implies choice.  In the 1985 R. v. 
Big M Drug Mart decision, the SCC held that the right 
to freedom of religion could not be separated from its 
corollary that individuals have a right to be free from 
religion.  At issue in the Big M decision was whether a 
prohibition on Sunday shopping infringed the freedom 
of religion of non-Christians.  The SCC held that such 
prohibitions forced non-Christians to observe the 
Christian Sabbath and violated the Charter guarantee 
of freedom of religion.  The sound reasoning of Big M 
was abandoned by the SCC in Lavigne.

In Lavigne, the SCC had the opportunity to protect 
the individual’s right to freedom of association.  

Instead, the court held that 
the government could 
compel individuals to 
associate against their 
will.

LEGAL RIGHTS
Section 7 of the 

Charter reads that, 
“Everyone has the 
right to life, liberty and 
security of the person 
and the right not to 
be deprived thereof 
except in accordance 
with the principles of 
fundamental justice.”

There are two distinct 
parts in section 7.  The first has to do with everyone’s 
right to life, liberty and security of the person.  If a 
government act impacts upon any of these rights, 
the affected individual has a prima facie section 7 
claim.  The second has to do with the principles of 
fundamental justice.  If an individual has a prima facie 
section 7 claim, the impugned government act may be 
justified if the court is satisfied that the government 
act complies with the principles of fundamental 
justice.  

Canadian courts have failed to protect individual 
rights under both the first and second part of section 
7.  The courts have eviscerated the concept of liberty 
by failing to interpret it broadly.  And the courts have 
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failed to recognize that the harm principle should be a 
principle of fundamental justice under section 7.

Liberty
According to John Stuart Mill, “The only freedom 

which deserves the name, is that of pursuing our own 
good in our own way, so long as we do not attempt 
to deprive others of theirs, or impede their efforts to 
obtain  it.”

A constitutional guarantee of liberty should ensure 
that all individuals have the right to freely pursue their 
own happiness as long as their actions do not harm 
others.  Such a constitutional guarantee would protect 
individuals from unjustified state inference with their 
chosen way of life.  

In 1985, soon after the 
adoption of the Charter, Justice 
Bertha Wilson wrote:

Indeed, all regulatory offen-
ces impose some restriction 
on liberty broadly construed.  
But I think it would trivialize 
the Charter to sweep all 
those offences into s.7 as 
violations of the right to life, 
liberty and security of the 
person even if they can be 
sustained under s.1.

Justice Wilson deliberately 
chose to ignore the plain and 
common meaning of “liberty” in 
order to preserve governmental 
authority.  Subsequent court 
decisions have followed Justice 
Wilson’s example.  As a result, 
it has become very difficult 
to demonstrate to a court’s 
satisfaction that the section 7 right to liberty was 
violated.  

The Morgentaler decision, and those following it, 
indicate that section 7 protects the individual’s right 
to liberty only in those circumstances that involve big, 
important or life-altering decisions.  It does not protect 
individuals from day-to-day violations that occur 
routinely.  This reasoning, and the resulting failure to 
protect individual liberty, are deeply problematic. 

First, there can be no objective distinction between 
a “decision of fundamental personal importance” and 
those that are less significant.  The same decision 
may be of fundamental personal importance to one 
person and of lesser significance to another.  The same 
decision may be of enormous significance at one point 
in a person’s life, only to fall below the threshold later.  
There is no metric available to the court for deciding 

By the 1988 R. v. Morgentaler decision, the SCC had 
so circumscribed the concept of liberty that individuals 
could only rely on section 7 to protect them if the 
government was threatening to lock them up in jail 
or if they were faced with “decisions of fundamental 
personal importance.”

In Morgentaler, Justice Wilson, for instance, wrote, 
“In my view, this right [to liberty], properly construed, 
grants the individual a degree of autonomy in making 
decisions of fundamental personal  importance.”  

what is of sufficient personal 
importance and what is not.  It 
is impossible to account for the 
vast array of discrepancy in taste, 
preference and idiosyncrasy 
between two people, let alone 
across the population of Canada.

Second, it is absurd to ignore 
the obvious fact that an aggregate 
of trivial violations of liberty can 
amount to totalitarianism.  Were 
the government to regulate every 
insignificant decision we make, 
those regulations considered 
discretely would be thought 
too unimportant for section 7 
protection.  Collectively, however, 
such a regimen of state control 
would be stifling.  And in such 
circumstances, the right to 
liberty would be hollow and 
meaningless.  For the right to 

liberty to be meaningful, liberty must encompass all 
aspects of an individual’s life, not just “decisions of 
fundamental personal importance.”

Third, it intuitively seems backwards that the 
government may control the insignificant aspects 
of our lives yet cannot control the significant ones.  
If individuals are too incompetent to make wise 
decisions regarding matters of little importance, how 
is it that these same individuals are capable of making 
decisions regarding important matters?

Lastly, how is it that lawgivers gain the wisdom and 
foresight to legislate over the little decisions that other 
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individuals routinely make when those lawgivers are 
individuals who previously could not be trusted to 
make their own decisions?

Canadian courts have destroyed the concept of 
liberty.  The section 7 right to liberty has become 
hollow and trivialized, because liberty has been so 
circumscribed by the courts.  The result is that the 
government has been permitted to violate individual 
liberty as it pleases so long as it grants to individuals 
a “degree of autonomy in making decisions of 
fundamental personal importance.”

Principles of Fundamental Justice
Using the terminology of section 7, any government 

act that “engages” (i.e., threatens) an individual’s right 
to life, liberty or security 
of the person must find 
its justification in some 
accepted principle of 
fundamental justice.  

The principles of 
fundamental justice 
are “the basic tenets 
of our legal  system.”  
For example, the 
courts have recognized 
that the principles of 
fundamental justice 
entail that laws that 
engage the right to 
life, liberty or security 
of the person cannot 
be arbitrary, vague or 
over broad.  This list 
is not exhaustive.  The 
courts have developed 
a test for recognizing 
new principles of 
fundamental justice, 
and this area of law is constantly developing as novel 
circumstances are litigated.

an unjustified use of power.  Philosophical literature 
is replete with examples of political philosophers who 
believe the same.  So is legal literature.  In addition, 
many individuals intuitively believe that in a free 
society everyone should be free to do as they wish 
provided they harm no one else.  Yet, in the 2003 R. 
v. Malmo-Levine decision, the SCC rejected the harm 
principle as a principle of fundamental justice.  This 
rejection means that the courts will permit the 
government to infringe upon an individual’s right 
to life, liberty or security of the person even if that 
individual has harmed no one.

David Malmo-Levine was charged under the 
Narcotic Control Act with possession of marijuana for 
the purpose of trafficking.  He was convicted at trial, 

the claim that the harm principle is a principle of 
fundamental justice under section 7.  In its reasons, the 
court held that the fatal flaw with the harm principle 
is that it does not account for all forms of harm and 
that the government is constitutionally permitted 
to make illegal those behaviours that cause “social 
harm” – meaning an “injury or offence to fundamental 
societal values.”

The notion of an “injury or offence to fundamental 
societal values” is vacuous and potentially tyrannical.  

but the B.C. Court of Appeal 
(BCCA) overturned the 
conviction.  In their reasons, 
Justices Braidwood and 
Rowles found that Mill’s harm 
principle was a principle of 
fundamental justice within 
the meaning of section 7. 

[The harm principle] is 
a legal principle and it is 
concise.  Moreover, there 
is a consensus among 
reasonable people that 
it is vital to our system 
of justice.  Indeed, [we] 
think that it is common 
sense that you don’t 
go to jail unless there 
is a potential that your 
activities will cause harm 
to others.

The SCC overturned the 
BCCA decision and rejected 

In On Liberty, J.S. Mill described what is now known 
as the harm principle:  “The only purpose for which 
power can be rightfully exercised over any member 
of a civilized community, against his will, is to prevent 
harm to others.”

If the prevention of harm is the sole purpose 
justifying the use of power over an individual, any 
law that makes harmless actions illegal constitutes 



By Andrei Mincov

Since 1982, Canadian 
courts have decided 
hundreds of cases dealing 

with the interpretation of 
section 1 of the Charter of 
Rights and Freedoms. Section 1 
of the Charter provides that the 
“rights and freedoms set out in it 
subject only to such reasonable 
limits prescribed by law as can 
be demonstrably justified in a 
free and democratic society”. 

As such, Under section 1 
of the Charter, governments 
can infringe certain rights 
and freedoms if doing so can 
be justified in a “free and 
democratic society.” But what 

is a “free and democratic 
society”? Is it something that 
can be measured, or is it a 
hollow feel-good notion devoid 
of any specific meaning? Is 
it an ideal with identifiable 
characteristics, or is it 
something we are indoctrinated 
to believe we already have? 

No such clearly definable 
standard exists. Yes, we have 
the Oakes test that provides 
step-by-step instructions for 
the Courts, so they can measure 
whether a specific violation 
of the Charter is justified 
under section 1. However, this 
is merely a proportionality 
test that balances the social 
importance of the proclaimed 
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If there is such a thing as a “societal value,” how could 
anyone satisfactorily determine what it is?  In a diverse 
and pluralistic society filled with individuals holding 
divergent and incompatible views, this is nothing 
more than rhetorical sleight of hand on the part of 
the court.  Also, what does it mean to “injure” such a 
value?  Moreover, why would an “offence” to a value 
justify violating the offending individual’s right to life, 
liberty or security of the person?  Finally, how could 
anyone determine which value(s) are “fundamental” 
and which are not?  All that the notion of “social harm” 
does is to function as a proxy for the personal views of 
the judiciary.

In Malmo-Levine, the SCC had the opportunity to 
interpret section 7 of the Charter to mean that no one 
should have his or her right to life, liberty or security 
of the person infringed for non-harmful behaviour.  
Instead, the court failed to limit governmental 
authority and did not side with protecting individual 
rights.

CONCLUSION

The four cases described above are merely the 
tip of the iceberg.  Over the 30 years of the Charter’s 
existence, the courts have issued an unending stream 
of decisions that restrict individual rights and rubber-
stamp governments’ commandeering of power.  

As lawyers working for the Canadian Constitution 
Foundation, our hope is to change the direction of the 
jurisprudence and fan to life the embers of freedom 
that were visible at the Charter’s birth.  But as this 
article makes clear, we have our work cut out for us.♦

Karen Selick is the Litigation Director for the Canadian Constitu-
tion Foundation. She received her Bachelor of Law degree in 1976 
from the University of Toronto. 

Derek James From is a staff lawyer with the Canadian Constitution 
Foundation. Derek received his Juris Doctor degree in 2009 from 
the University of Western Ontario. 

Free? Democratic? Society?:

Re-examining 
 Section 1 of the Charter



goal, the gravity of the intrusion and the importance 
of the right being violated. 

The Supreme Court of Canada’s decision in R. v. 
Oakes described the underlying values and principles 
of a “free and democratic society” as “the genesis of 
the rights and freedoms guaranteed by the Charter 
and the ultimate standard against which a limit on a 
right or freedom must be shown, despite its effect, to 
be reasonable and demonstrably justified.” 

Oakes offered a checklist of values and principles: 

respect for the inherent dignity of the human 
person, commitment to social justice and equality, 
accommodation of a wide variety of beliefs, 
respect for cultural and group identity, and faith in 
social and political institutions which enhance the 
participation of individuals 
and groups in society.

Not only is this checklist 
critically insufficient, some of 
its components, such as “social 
justice,” are, in fact, features of 
unfree societies. 

The Oakes decision clearly falls 
short in explaining what these 
underlying values and principles 
are. Subsequent decisions 
modified the proportionality test 
but did not do much in the sense of 
providing a meaningful definition 
of what a “free and democratic 
society” is.

In 1982, the words “free 
and democratic society” had 
a political context: They also 
meant a society that was unlike Soviet Russia and its 
socialist satellites. The distinction seemed very clear, 
because the Eastern Bloc countries were also happy 
to distance themselves ideologically from the Western 

standard, then we truly have a problem. 
If the words “free and democratic society” are to 

have meaning, then we can no longer rely on what 
the greater number of politicians and judges consider 
policy de jour. We have to go back to the basics, to 
involve an analysis of the proper role of government 
and the true scope of individual rights. We need to 
revise the idea of whether a utilitarian approach to 
individual rights is justified. This article does not 
purport to answer all these questions; its main goal is 
to draw the attention of the reader to the problem that 
the major qualifying factor in s.1 of the Charter has 
been deliberately left without proper interpretation. 

Let us look at the meaning of these three words in 
isolation.

Free?

What does the word “free” 
mean? Free from whom? Free from 
what? Free to do what?

Dictionaries offer three main 
branches of meanings for the 
word “free”: (1) having the legal 
and political rights of a citizen; 
(2) not a slave; (3) able to act as 
one wishes; not subject to the 
control or domination of another; 
choosing or capable of choosing 
for oneself.

Which of these meanings is 
implicit in s.1 of the Charter? 

It is highly doubtful that the 
idea was to make sure that limits 

prescribed by law do not reinstate slavery in its literal 
form. We would not need all of the jurisprudence if 
this were the case. Even though the government rou-
tinely violates individual rights, never did it attempt to 
bring back slavery.

It cannot be that the word “free” was used in the 
sense of “having civil and political rights,” since it 
would amount to a tautological statement that civil 
and political rights can be limited to the extent jus-
tified in a society of people having civil and political 
rights.

If the word “free” is to have any real meaning, it has 
to involve not being subject to the control or domi-
nation of another, whether it is an outside force, the 

values of individualism and capitalism. The extent of 
most people’s understanding of the distinction was 
limited to the vague realization that people in “free 
and democratic societies” had the ability to visit other 
countries, to purchase a wide selection of foods and 
toilet paper and not to be shot in the head for having 
non-mainstream views. With the collapse of the Soviet 
Union, we can no longer be satisfied with a political 
regime if it is only slightly better than that in North 
Korea. If being more free and democratic than North 
Korea is our standard, then anything goes. If this is our 
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force of the national government or the force of other 
people or organizations. 

If this is the goal, then today’s overly regulated Ca-
nadian society is very far from it. We do not have the 
right to build a house on our own property unless the 
house meets a government-imposed standard; we do 
not have the right to receive legal advice from some-
one who has not obtained the costly blessing of the 
provincial law society; our private health care options 
are dismally limited; the government is extorting our 
property through taxes and spending it on purposes 
that go against our beliefs; successful businesses are 
being thwarted by arbitrary anti-trust laws, while the 
government feels free to create its own government-
backed monopolies; our freedom of expression is be-
ing reduced to saying politically correct things that 
will not offend anybody. The list goes on and on and 
on. 

Some may argue that the government’s intervention 
in our everyday lives 
is a good thing. Even 
if this were the case, 
even if the goals were 
noble and the results 
were positive, it is 
still a restriction of 
our freedom. Most 
totalitarian regimes 
started with noble 
goals and seemingly 
positive results. This is 
the reason Mussolini’s 
despotism under the 
guise of noble goals 
has been so widely 
praised by all types of 
intellectuals around the world, including Roosevelt 
and Churchill. 

To summarize, if the word “free” is to have any 
meaning, it should mean something more than what-
ever freedom remains after the government has fin-
ished restricting it.

This is precisely why courts do not offer a sensible 
interpretation of the word “free”: The proportionality 
test does not fit well with true freedom; therefore, the 
Courts base their opinions on what they think will 
create the greatest good for the greatest number of 
people at the expense of the least amount of misery 
for everyone else.

Democratic?

The word “democracy” has two primary meanings: 
(1) a government by the people (especially the rule 
of the majority) and (2) a government in which the 
supreme power is vested in the people and exercised 
by them directly or indirectly through a system of 
representation that usually involves periodically held 
free elections.

Again, back in 1982, the word “democracy” had 
the political context that distinguished Western 

Nevertheless, this is not what is happening. The 
proportionality test under section 1 is based on the 
utilitarian model of rights, which implies that it is 
proper to limit rights and freedoms of one group of 
people if a larger group of people may benefit from it. 
True freedom of an individual or a group of individuals 
can never come at the expense of dispensing with the 
freedom of someone else.

democratic countries 
from despotic socialist 
and totalitarian regimes. 
The word automatically 
created a warm and fuzzy 
feeling for those who 
were fortunate enough 
to live in the West.

Democracy as such 
is just a procedure. Is 
majority rule a good 
thing or a bad thing? 
Well, that depends on 
the scope of questions 
that are subject to the 
majority’s decisions. 

As Ayn Rand put it, “democratic” in its original 
meaning refers to unlimited majority rule, “a social 
system in which one’s work, one’s property, one’s 
mind, and one’s life are at the mercy of any gang that 
may muster the vote of a majority at any moment for 
any purpose.”

Is it proper to kill 40 per cent of the population if 60 
per cent democratically chooses to do so? Is it proper 
for 99 per cent of the population to vote in favour of 
expropriating the property of the remaining 1 per cent? 
Both of these questions deserve a resounding “NO” for 
one simple reason – it is improper to violate individual 
rights regardless of how many people would benefit 
from such violation. Democracy does not guarantee 
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freedom, fairness or justice – it is common knowledge 
that Hitler was democratically elected and that for a 
long time, his decisions were widely supported inside 
and outside of Germany. 

If section 1 of the Charter uses the word 
“democratic” to justify anything that is supported 
by the majority of the electorate, then we are facing 
a contradiction, since the Charter is meant to protect 
not only the majority, but also minorities, including 
the smallest minority, the individual. 

If section 1 of the Charter uses the word 
“democratic” to justify anything that is properly voted 
on by democratically elected representatives, then we 
are facing a meaningless constitutional clause, since 
otherwise it is very difficult to see what other limits 

everyone abstains from a violation of these rights; 
it does not require the compulsion of anyone into a 
positive action. 

This reduces the proper roles for the government 
to an efficient military that protects the country from 
outside invaders; police that protect the population 
from robbers, murderers, rapists and marauders; 
and courts that provide a proficient mechanism for 
the resolution of disputes. Governments are failing 
spectacularly in all three roles, yet they usurp more 
and more power to intrude in our lives where it is 
improper for them to do so.

If a goal is truly socially important, there will be 
enough people to ensure that the goal is fulfilled 
voluntarily. If there are not enough people to fulfil a 
goal voluntarily, then we cannot call the goal socially 

important, and, therefore, 
there is no reason for the 
government, no matter how 
democratically elected, to force 
such a goal upon the populace.

prescribed by law this section 
could save.

The scope of questions 
that are properly decided by 
the majority is very limited. 
The majority should not 
force anything that a single 
representative of the majority 
cannot do on his or her own. 
Thomas Sowell has famously 
written: 

What do you call it when 
someone steals someone else’s 
money secretly? Theft. What do 
you call it when someone takes 
someone else’s money openly 
by force? Robbery. What do you 
call it when a politician takes 
someone else’s money in taxes 
and gives it to someone who 
is more likely to vote for him? 
Social Justice.

What distinguishes the government from all 
voluntary associations is that the government has 
the ability to enforce norms against those who do not 
agree with it. Therefore, free individuals do not create 
governments to set up a safety net or to guarantee the 
well-being of the electorate by infringing upon the 
rights of those who do not wish to be a part of such 
a safety net. The only reason for the government to 
exist and to possess the monopoly on enforcement 
of the rules that it creates is to protect individual 
rights and freedoms. These rights and freedom are all 
negative rights in that their exercise requires only that 

Society?

Mr. Justice La Forest, writing for the Supreme Court 

Again, Courts do not wish 
to properly interpret the 
word “democratic” for the 

same reason they do not do it for the word “free.” It 
would require the complete rebuilding of Canada’s 
political and legal system. Therefore, the Courts are 
content with the inherent contradiction of having 
laws designed to protect the interests of minorities 
based on how the majority feels about the protection 
of such interests. In other words, we only protect the 
interests of the minorities that the majority thinks are 
important enough to protect. This is what the Courts 
call the “balancing of interests.”

The argument that the 
government should take care of 
every little aspect of our lives is 
unfortunate, because it implies 
that people are incapable of 
taking care of themselves, yet 
they are somehow capable 
of electing (from their own 
numbers) someone who will 
be capable of taking care of 
everybody else. This is simply 
not the case.
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of Canada in Ross 
v. New Brunswick 
School District, found 
“the Oakes test should 
be applied flexibly, so 
as to achieve a proper 
balance between ind-
ividual rights and 
community needs.”

The problem with 
this finding, of course, 
is that no such thing 
as “community needs” 
exist, because there 
is no such entity as a 
“community.” A com-
munity is nothing 
more than a group of 
individuals, each of 
whom has his or her 
own individual interests and rights. 

A right that can be voted away by the majority is not 
a right; it is a privilege, a licence. The Courts are quick 
to make the statement that no rights are absolute. 
The only proper case for the limitation of true rights 
is when the person whose rights are to be limited has 
violated the true rights of someone else. No other 
reason can be justified among free people. 

answer to this question 
is no, then we have an 
unworkable standard 
simply because it is 
impossible to reconcile 
all possible opinions. 

Conclusion
Canadian courts have 

decided hundreds of 
cases dealing with the 
interpretation of s.1 
of the Charter. None 
of them provides a 
meaningful framework 
of what a “free and dem-
ocratic society” is. The 
interpretation is reduced 
to the utilitarian stan-
dard of proportionality: 

whether the misery inflicted on one group of people is 
justified if it achieves a proportionally beneficial result 
for another group of people.

How is it possible to evaluate what is justified in an 
entity that does not exist? There will always be people 
who disagree with the majority. Are their opinions 
irrelevant in assessing what is justified in a “free and 
democratic society”? If the answer to this question 
is yes, then we have a tyranny of the majority. If the 

Again, the purpose of this article is not to discuss 
whether these decisions did more harm than good. 
Its focus is to demonstrate that the words “free and 
democratic society” became a wild card, the value of 
which, the courts are not even looking at. 

The proportionality test does not fit well into a 
framework based on free individuals. Society can only 
be democratic and free if democracy is not the synonym 
for mob rule by the majority. The scope of decisions 
that one group of people may make for another group of 

During the 30 years of the Charter’s lifetime, the 
Courts have thus justified mandatory retirement, 
criminalization of the possession of child pornography, 
federal regulations dealing with interprovincial trade in 
eggs, provisions of the Criminal Code and the Canadian 
Human Rights Act that prohibit hate propaganda, 
prohibition of lap dancing, prohibition of “not allowed” 
stickers depicting various races, limiting the right 
to practise public accounting for compensation to 
members of the Institute of Chartered Accountants, 
establishment of quotas for the maximum number of 
physicians in general practice for each region in the 
province, prohibitions on erecting satellite dishes on 
one’s private property without a city license and a 
myriad of other limitations and restrictions.

Adding modifiers or adjectives to the word “justice” 
distorts the only true type of justice, “Justice.” Social 
justice sees self-sacrifice for the common good as a 
public virtue, while frowning upon the self-interest 
of the individuals of whom the public consists. Social 
justice by definition requires doing away with the 
legitimate function of the law in protecting persons 
and property and switches to the forced transfer of 
income and wealth through market interventions, 
disproportionate “progressive” taxes, anti-trust laws, 
impossible regulatory frameworks and outright 
expropriation. Government-granted welfare rights 
take the place of natural freedom and property rights – 
this is what Frédéric Bastiat called the “legal plunder” 
of “forced fraternity.” 
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Civilization: THE WEST AND REST

people must be dramatically reduced for this to happen. 
This will only occur if the government is reduced to its 
proper role of protecting individual rights. 

Until then, the Courts will have no choice but to 
treat the words “free and democratic society” as a 
hollow catchphrase that can be easily replaced by a 
proportionality test or some other test that seems 
appropriate. Minorities, including nonconforming 
individuals, will have to pray that their views are of 

sufficient social importance to not be sacrificed in the 
name of the public good. 

Happy Birthday, dear Charter!♦

Andrei Mincov is a copyright and trademarks lawyer with over 15 
years of international experience. He came to Canada in 2007 and, 
after getting his Canadian law degree, founded Mincov Law Corpo-
ration, a business law firm with a focus on intellectual property.

by Patrick Keeney 
Civilization:  The West and The 
Rest. Niall Ferguson.  New York: 
The Penguin Press, 2011, pp. 402, 
$40.50. 

In this lucid and 
engaging account, Niall 
Ferguson, the prolific 

Harvard historian, sets out 
to analyze the reasons for 
Western supremacy from 
1500 to the present, and, 
in light of this analysis, to 
ask if the decline of Western 
civilization is inevitable.  
Ferguson’s aim is ambitious, 
covering approximately 500 
years of world history.  This 
is narrative history on a grand 
scale.  

The decline of Occidental 
civilization has been a recurring 
theme among historians since at 
least 1918 when Oswald Spengler 
published his Decline of the West.  
Yet, as Ferguson makes clear, there is nothing inevitable 
about the degeneration of any civilization.  The belief 
in inescapable decline arises from mistakenly thinking 
about civilization in metaphors borrowed from nature.  

constructions.  They are the 
products of human thought and 
ingenuity, and so rise and fall 
– not according to a necessary 
natural order – but rather by 
patterns of thoughts, ideas 
and beliefs and the practical 
consequences that flow 
from these.  In other words, 
civilizations are, in their 
essence, the outcome of a 
particular cultural mindset.

What then constitutes 
Western civilization?  This 
is a famously contested 
question, and Ferguson’s 
answer is one that places 
the emphasis on ideas 
and values rather than on 
blood or territory:  “The 
‘West’ … is much more 
than just a geographical 
expression.  It is a set of 

norms, behaviours and institutions 
with borders that are blurred in the extreme.”  It is 
a logical entailment of this definition that “Western 
peoples” are not defined by race or ethnicity, but rather 
by a particular cultural mindset.   As the author notes,  
“… some of the most ardent and eloquent defenders 
of Western values today [have] ethnic origins … very 
different from my own.”  In this context, it is worth 
noting that the book is dedicated to Ayaan Hirsi Ali, 
the Somali-born writer whose defense of the West 
and unyielding critique of Islam has generated much 

We see the cycle of birth, growth and decay throughout 
nature, including our own lives, and so are seduced 
into falsely thinking that civilizations are similarly 
ordered.   

But civilizations are the opposite of natural 
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absurd.”   Nor does he buy into the romanticism and 
nostalgia that attaches to history’s losers.  Rather, 
the rise of the West is the “single most important 
historical phenomenon of the second half of the second 
millennium after Christ.”

And the world is increasingly taking on the norms 
of Western culture, including the demand for political 
freedom.  As Arthur Schlesinger once noted: “When 
Chinese students cried and died for democracy in 
Tiananmen Square, they brought with them not a 
representations of Confucius or Buddha, but a model 
of the Statue of Liberty.”  And the broader demotic 
culture of the West, from blue jeans to American 
music and Hollywood blockbusters, is increasingly the 
template for the rest of the world: “A growing number 
of Resterners are sleeping, showering, dressing, 

controversy.  
Ferguson, while far from a triumphalist, self-

satisfied apologist for all things Western, is 
nevertheless an unabashed admirer of the Western 
achievement.  His unrepentant celebration of the 
West’s accomplishments strikes a breath of fresh air in 
an age that has been raised on multicultural platitudes, 
not to mention the guilt-inducing pieties of the school 
of history known as “post-colonialism.”  He writes:

… [T]his Western package still seems to offer 
human societies the best available set of economic, 
social and political institutions – the ones most 
likely to unleash the individual human creativity 
capable of solving the problems the twenty-first 
century world faces.  …. The big question is whether 
or not we are still able to recognize the superiority 
of that package.  

In the author’s view, 
these institutions and 
cultural attainments 
are daily threatened by 
atavistic and barbaric 
forces, in particular by the 
all-pervading culture of 
relativism, which asserts 
that any idea, any theory, 
and any viewpoint -no 
matter how outlandish 
- is just as good as any 
other.  In recent years, we 
in the West have lost faith 
in our institutions and 
have lost sight of our core 
values.  Hence,  “… the 
biggest threat to Western 
civilization is posed not by 
other civilizations, but by our own pusillanimity – and 
the historical ignorance that feeds it.” 

An overarching question guides Ferguson’s 
enquiry:  What allowed a small handful of countries 
on the western edge of the Eurasia land mass to so 
completely dominate the rest of the world and “trump 
the outwardly superior empires of the Orient?”  The 
dominance and superiority of the West is not mere 
chauvinism or Eurocentrism:  Western superiority is 
a historical fact.  And while Ferguson has no illusions 
that the reign of Western civilization is unblemished 
or without its share of tragic events, he dismisses 
the multicultural fad that would have us believe that 
“cultures are in some sense all equal” as “demonstrably 

working, playing, eating, 
drinking and traveling like 
Westerners.”  With each 
passing year, the world 
becomes increasingly 
Westernized.   

What then explains 
the Western ascendancy 
and its conquest and 
colonization of so much 
of the world?  Ferguson is 
quick to acknowledge that 
the fortuitous weakness of 
its rivals played a vital role 
in Western domination.  
The various internal crises 
in competing civilizations 
- whether the fiscal and 
monetary crisis of the Ming 
dynasty, or the “unlimited 

sovereignty of religion in the Muslim world”, or the 
military decline and retreat of the Ottoman Empire 
- had nothing to do with the West, yet they opened 
opportunities that the West was quick to exploit.  

But as fortuitous for the West as these internal 
struggles were, the real power of Western domination 
lay elsewhere.  In Ferguson’s view, the mainsprings of 
Western power rest on “six identifiably novel complexes 
of institutions and associated ideas and behaviours.” 
Borrowing a metaphor from computer science, 
Ferguson speaks of six “killer applications.”  These 
six “killer apps” account for the differences between 
the West and the Rest.  They are 1) competition; 
2) science; 3) property rights; 4) medicine; 5) the 
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consumer society; and 6) the work ethic.  When taken 
together, they account for what distinguishes the West 
from the Rest and makes it superior.  Ultimately, then, 
Western civilization rests on these six ideas.  The 
author devotes a chapter to each of them, elaborating 
on how, exactly, a particular idea has manifested itself 
in the West, while at the same time failing (or only 
partially succeeding) in rival civilizations.  

Ferguson’s list is, of course, open to discussion and 
debate.  For my part, I think Ferguson has underplayed 
what lies at the basis of all Western institutions:  
namely, a long tradition of self-criticism and a capacity 
to submit even our most cherished beliefs and 
traditions to critical scrutiny.  
This daring and unfettered 
quest for knowledge, this 
boundless intellectual curiosity 
was first exemplified by the 
radical questioning of Socrates 
at the very dawn of the Western 
project.  It is this tradition of 
what Bertrand Russell called 
“liberating doubt” that is a 
touchstone of the Western 
tradition, and one that has no 
real equivalency outside of the 
West.  However, this is a quibble.  
As Ferguson writes, quoting the 
jazz pianist Thelonious Monk, 
“Don’t play everything, or every 
time; let some things go by… .” 

Throughout the book, certain 
salient points emerge.  First 
is the critical point that the 
differential between the West 
and rest was institutional.  The 
West’s signal achievement lay 
in the development of cultural 
attitudes and their institutional codification.   Foremost 
among these was the natural philosophy that led to 
the rise of science, and the application of scientific 
knowledge to the world.  Especially important was 
the application of scientific knowledge to the realm of 
military power.  

learning and scholarship of the ancient world, Islam 
critically failed to reconcile faith with reason.  What 
the author calls the “unlimited sovereignty of religion 
in the Muslim world” ultimately meant that Islam was 
unable to reconcile itself with scientific knowledge, a 
failure that proved (and continues to prove) disastrous 
to the nations of the Near East.   

One of the deep divergences between the West 
and Islam revolves around their respective attitude 
toward science and the recent attempts by Muslim 
nations to catch up.  So while Iran, for example, tries 
to successfully close the scientific gap by developing 
nuclear weapons, and other Islamic nations attempt 

to modernize by sending their 
children to Western universities, 
we can still meaningfully ask: 
“Can a non-Western power 
really hope to benefit from 
downloading Western scientific 
knowledge, if it continues to 
reject that other key part of 
the West’s winning formula: 
the… institutional innovation of 
private property rights, the rule 
of law and truly representative 
government?” 

In addition to the material 
prosperity brought about 
by science, the West has 
also developed distinctive 
institutions in education, the 
judiciary and in government.   
Politically, the West has evolved 
means of providing democratic, 
secular and stable government, 
one that crucially turns on 
the division between Church 
and State.  Unlike Islam, which 

recognizes only the law of Allah as codified in sharia, 
the West early on developed secular institutions.  An 
independent judiciary predicated on the inherent 
dignity of the individual guarantees a wide variety of 

Scientific literacy, with an emphasis on the 
empirical and the experimental, is a crucial element 
of the Western mind.   And here we encounter an 
important fault line between the West and its Muslim 
rivals.  While it is true that Islamic scholars were 
in part responsible for transmitting to the West the 

individual freedoms, most crucially, freedom of speech 
and freedom of conscience.   Western universities, 
understood as autonomous corporate entities free 
from government control, continue to provide the 
standard against which all others are measured.  

Ferguson’s celebration of Western culture is tinged 
by a certain trepidation about the future.  His anxieties 
include the spiritual vacuum that is exemplified by the 
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By Chris Schafer

C2C: Thinking back, do any particular cases 
stand out for you, and if so, why? 

JM: Over about 14 years, there are a number of 
cases that stand out. However, two cases I 

will remember longer. The first is the Rodriguez case. 
This case involved a woman from Vancouver who 
wanted doctor-assisted suicide. She was a very elegant 
litigant. Her argument was a simple one. She wanted 
to live as long as possible, but when she could no 
longer continue, she wanted to die. From an emotional 
and sympathetic view, this case was remarkable. The 

John (Jack) Major

empty churches of Europe, and which makes the West 
vulnerable to various brands of Islamic extremism; 
the failure of capitalist competition as evidenced by 
the recent financial crisis; the fact that so few students 
study science; the violation of property rights by 
various levels of government; the insatiable appetite 
for taxation; and an enervating culture of relativism, 
one which is little more than a form of intellectual 
disarmament.   

This is a learned book, but one which is written 
for the general public.  The author makes his case 
in language that is vivid and direct.  It contains an 
extensive bibliography and complete footnotes.  

Through centuries of struggle, the West has 
managed to produce a unique and superior civilization.  

In the author’s view, the peoples of the West need 
to become mindful of what is at stake.  We need to 
take heed, and stop taking for granted the very real 
achievements of the West, in particular our hard-won 
political freedoms.  Western civilization is one that 
should be celebrated and defended without hesitation 
or apology.  In Ferguson’s cogent account, the reader is 
led to a new appreciation of Western achievement and 
what we stand to lose if we fail to preserve and defend 
our values.♦ 

Patrick Keeney’s reviews and essays have appeared in various 
academic and popular publications. He is currently teaching in the 
School of Education at Thompson Rivers University in Kamloops, 
B.C.
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case was very emotional and the decision was close: 
5-4. I was in the majority. Our reasoning was that in 
this case, constitutional rights were not invaded by 
the Criminal Code of Canada. There was evidence from 
Scandinavia that doctor-assisted suicide was subject 
to abuse. The Supreme Court of Canada was full for the 
hearing, including those against assisted suicide who 
were physically handicapped and concerned about 
the possibility of assisted suicide for the disabled 
population. The majority answered that the Criminal 
Code could be amended. It was not a constitutional 
matter. However, it is not unusual for Parliament not 
to amend legislation after a Supreme Court of Canada 
decision, as is the case with 
this one. 

The other significant case for 
me was the Quebec Secession 
Reference involving separation 
by Quebec from Confederation. 
This had never been assessed 
as to how or if it was possible. 
Every province has the right 
if certain procedures are 
followed. Some politicians say 
50 per cent + 1 is necessary 
for separation, while others 
say it’s more like 65 per cent 
or more, as is often the case 
in corporate Canada when 
dealing with fundamental 
changes to the governance of a 
corporation. I am not sure this 
will come up for debate for a 
long time again. 

C2C: Critics of the Court 
have suggested that 
several “bad” judgments, 
such as Delgamuukw 
and Marshall, etc., were 
a result of Supreme Court Clerks writing 
much of these judgments. Some suggest 
it’s the Clerks who are in many instances 
very influential in judgments issued. Care to 
comment?

question. Clerks are invaluable for research and points 
of law they look up, but with very few exceptions, 
judges write their own judgments. There are probably 
cases where this hasn’t happened, but I wrote all my 
decisions and so did McLachlin, Binnie and Iacobucci 
and others while I was on the bench. 

The Marshall case has been misunderstood in 
my opinion. They talk about a second Marshall case, 
but this is not true. The original Marshall case was a 
seven-member court, which I was not on. This case 
was limited. It held that Natives are entitled to reach 
a minimum standard of living – to fish out of season. 

JM: I think it’s been a myth in my view for many 
years that Clerks wrote judgments. This is not the case. 
Certainly not the case in the cases mentioned in your 

C2C: 2012 is the 30th 
anniversary of the 
Canadian Charter of 

Rights and Freedoms. Any reflections you 
care to share?

JM: I’ve always felt that the Charter of Rights and 
Freedoms was a big step forward for individual rights 
in Canada. When the Charter was first introduced, 
provincial politicians were opposed to it, such as 
[then] Premier Blakeney. He felt legislatures were 
better suited to deal with individual rights than courts. 
But what ability does one have carrying a sandwich 

There was an outcry 
and a second case – a 
separate application – and 
it had nothing to do with 
Marshall. In the second 
decision, Justice Binnie 
put some “barbed wire” 
around what he felt was 
a misinterpretation in the 
Marshall case. 

Delgamuukw got a lot 
of publicity because of 
the oral evidence issue, 
but the majority on the 
Court felt that given the 
circumstances, if you 
couldn’t look at the oral 
history of Natives, then 
there was no evidence at 
all, so the case would have 
simply disappeared. Oral 
history was allowed in 
to the Court to give a fair 
hearing to the Natives. 
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board on Parliament Hill to impact rights? The Charter 
was the first time Canadians had codified individual 
rights, and for the first time, they were part of the 
Constitution. I just don’t think that there is a serious 
argument to the contrary. 

C2C: Section 7 of the Charter guarantees 
Canadians “life liberty and security of the 
person.” Do you have any misgivings on 
the course that section 7 has taken, i.e., 
omitting economic liberty and narrowing 
the scope of liberty generally?

JM: It was thought that when the Charter of Rights 
and Freedoms first came into prominence 

that section 7 was seen as 
providing such things as 
a right to bail; the right of 
individuals with respect 
to their freedom. The 
interpretation is broader 
than I personally thought 
it would go. I can’t say that 
the narrower view that I 
had would have worked. 
It would have been more 
restrictive. Whether it 
would have put legitimate 
control on the Constitution 
is questionable. I don’t see 
that it developed in a wrong 
manner even though this 
wasn’t my interpretation of 
it when I first saw section 
7. A particular case can 
influence the meaning of 
section 7. It has been given 
a more expansive interpretation than you might think 
upon initially looking at its wording. 

certain Charter rights and freedoms) means that you 
don’t really have a Constitution; it effectively nullifies 
the whole Constitution. There is an argument about 
the validity of section 33, and it has never been used 
outside Quebec. The chances of it being used today 
are slight, except in some things where there is strong 
public opinion, perhaps like child pornography. 
However, on most issues, I don’t think politicians 
would want to take the heat for overturning Charter 
rights. If I had the power, I think I would delete section 
33. 

C2C: After a long day on the bench, listening 
to complex constitutional arguments by 
lawyers and pouring over case law, how did 

C2C: If you had the power to unilaterally 
amend the Charter of Rights and Freedoms, 
would you? If so, which section(s) would 
you delete, add or amend, and why?

JM: That’s a broad question. There is an argument 
that section 33 of the Charter of Rights and 

Freedoms (the “notwithstanding clause” that allows 
federal and provincial governments to override 

they can’t get their judgments out. In the Supreme 
Court of Canada, you have eight other judges including 
yourself. If you are troubled by something, there are 
lots of other judges to discuss it with. This isn’t so at 
lower courts. You put serious effort into what you are 
doing, and then after you make a decision in a case, 
you have to let it go.♦ 

you unwind? Favourite 
cocktail? Favourite 
record? Favourite dining 
destination in Ottawa?

JM:During the summer, we 
don’t hear a lot of cases. 

I play golf. There is no outside 
pressure to get decisions out 
fast, and you have time as a 
Supreme Court judge to be 
reflective. I personally was 
not aware of any inordinate 
pressure. I didn’t see this 
much in others, but Justice 
Le Dain was a perfectionist 
and highly intelligent, but he 
could never in a timely way 
decide, which caused him 
anxiety. The problem is that 
if judges become indecisive, 

On November 13, 1992, the Honourable John C. (Jack) Major was 
appointed to the Supreme Court of Canada. In 2006, upon his re-
turn to private legal practice, the Honourable Jack Major rejoined 
the law firm Bennett Jones LLP in Calgary, Alberta, as a consultant. 
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